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EDITORIAL NOTES. 


The strife continues everywhere between employer and employed. 
Or, rather, the employed everywhere insist on higher and higher 
wages, or collective and sympathetic strikes will follow. It has been 
insisted by the employed that employers were dictators. Now they 
as clearly become dictators as was the Czar of Russia. Then what is 
to be done? It is a tremendous question, because there must be law 
and order in the securing of justice. It seems to us that eventually all 
contracts in writing with every man they employ, such contracts as 
public utilities and all manufacturing companies must make personal 
will hold the party of the first part to perform his share of the contract, 
as to time, wages, etc., and will also hold the party of the second part 
to fulfill his obligation. A law could compel written contracts to be 
made in specified cases where large bodies of men are employed, 
by making oral contracts illegal. It is evident that organizations 
among laborers cannot be held to personal contracts; indeed they do 
not contract at all, but intrude. There is no reason why they may 
not exist, but there is every reason why they may not be permitted to 
break up contractual relations. In addition there must be laws against 
strikes, making them crimes. What a former officer of the American 
Bar Association in an address at Boston on August 27th said is 
worthy of wide circulation. “The same reason,” he declared, “which 
prevents quarrels and fights between individuals must apply where a 
great body of men undertake to paralyze the community service in 
order that they may get something from the people. When you con- 
sider that the great public service corporations were founded by the 
public and are given the right of eminent domain, and all those things 
which are provided for the accommodation of the public—our water, 
our food, our heat, our light—it is an amazing thing that the men 
employed to operate these services should claim that they are the 
owners of them and have the right to operate them in their own way. 
It is an impossible thing that there should be in the body of the com- 
munity associations of men who do not regard their contracts as of 
any binding force. I hope this Association will soon try to frame a 
law to make strikes a criminal offense. These men who control the 
labor organizations threaten us with calamities hardly second to 
those which happened through the acts of Germany.” The speaker 
was Mr. Morefield Storey, of Boston, who was urging the Committee 
on Uniform State Laws to prepare such a law as he indicated. 
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We have repeatedly insisted that in relation to the making of 
the laws—which always affect all people and not some particular 
political party of people—and to the election of officials, citizens should 
do their own thinking. To follow a political party blindly is not to 
be a good citizen. The St. Louis “Globe-Democrat,” which is as 
strongly a political newspaper as any in the west, recently expressed 
our views exactly on this subject, and we hope it meets the conscien- 
tious approval of members of the Bar, generally, and even those 
who, if politicians, feel within them the stirrings of real patriotism 
and sound, true citizenship. We quote as follows: 

“For some years there has been much evidence of a constanily 
growing independence in the American electorate, and this feeling of 
individuality, of individual responsibility, has been, unquestionably, 
greatly strengthened and its growth accelerated by the war. The 
old issues that so sharply divided the parties, and that aroused such 
bitter antagonisms, have mostly disappeared, and with them have 
passed much of the inborn prejudice that has made party affiliation 
more a matter of heredity than of reason. Party association is still 
largely instinctive, but more and more are men given to independent 
thinking and independent action in politics. Every year there is an 
increasing number of men who vote, in accord with their conscience 
and judgment, for what they believe to be right, and for the can- 
didates whom they believe to be best qualified for office, regardless 
of party. And this trend is in the direction of better government and 
better governmental agencies. True government of the people and 
by the people must spring from the conscious expression of the mind 
and heart of the people. And that expression must become more and 
more intelligent and more and more dominant as individual thought 
is more generally given to public questions and to the character of 
public men. Parties are essential in a democracy, for unless public 
opinion is somehow concentrated and organized there would be 
political chaos. But a party is nothing more than an instrument for 
the expression of collective opinion, and it merits support only as it 
reflects the intelligent conviction of the people, and applies the 
power so acquired to the promotion of the public welfare. It acquires 
in time a certain entity, and that entity inspires a devotion which we 
by no means decry, but that devotion is justified only so long as the 
party serves well the purpose of its being in the advancement of the 
public interests. There is no inherent sacredness in a party that 
warrants its support whether it is right or wrong, and the more surely 
its course and conduct are based upon the intelligent conviction of 
its individual members, instead of upon a blind and unthinking sub- 
mission to the dictates of party leaders, the greater is its strength 
and its usefulness. Conditions are constantly changing; new issues 
arise displacing old ones. Party progress and party power depend 
upon the attitude it takes in relation to the new issues rather than 
upon its past record, and it is growing more and more certain that 
that attitude must come from the conviction of right growing out of 
the conscience and the mind of the people or it will not be sustained. 
We repeat, the number of men who do their own thinking on public 
questions and about public men, and who reach their own conclusions 
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and act upon them, is growing larger all the time. This is no less 
true of women, who are now becoming important political factors. 
This does not necessarily mean a detachment from parties. On the 
contrary, it seldom means this. We know of men who have voted 
the Republican ticket for years and who still declare themselves 
Democrats. What it does mean is that general party support is not 
now to be obtained by party fiat. The party that draws this increasing 
number of independent thinkers to its support must’ do so through 
the conviction that it is fundamentally right and dependable. More 
—— it is becoming necessary that it justify the faith by its 
works. 





What is known as “The World Trade Club,” with headquarters 
at San Francisco, sends out to us and to other journals reasons why 
the United States should adopt the metric system of weights and 
measures as the compulsory system for commerce. The reasons are 
not new but they are well-founded. The metric system has been a 
“legal” system in this country since 1866, but it is not an exclusive 
legal system, and is, unfortunately, not in general use; perhaps it will 
never become so until made exclusive. The reason why the metric 
system of weights and measures as well as of coinage was not adopted 
in the United States when the dollar and cent took the place of the 
pound, shilling and pence is not very clear. The advantage our sys- 
tem of currency—which is also the French and Italian system—has 
over the English system is immense, but the advantage the equivalent 
system would have for weights and measures would be far greater. 
For example, during the last war the want of it put us at disadvantage 
in more ways than one. To illustrate one way: Benedict Crowell, 
Assistant Secretary of War and Director of Munitions, reveals that 
because the United States in the World War did not use the metric 
system of measurements employed by the French and all our other 
allies, except Britannia, in numerous instances it meant that, in the 
making of munitions, the American ordnance engineers lost weeks, 
and “even months of time on the part of whole staffs of experts work- 
ing at high tension.” Concerning the manufacture of the famous 
“75” cannon, the report says: “To avoid delays and confusion, we 
decided to redesign the American and British guns (of similar size) 
to make their bores uniformly 75 millimeters, thus simplifying the 
ammunition problem and making available to us in case of shortage 
the supplies of shell of this size in France.” Secretary Redfield 
declares that to obtain world trade or to hold that which we have, 
we must adopt metric standards, because foreign, that is to say nearly 
all European and all South American customers practically demand 
itt Andrew Carnegie was a member of the Metric Committee of 
ithe National American Association of Manufacturers, which strongly 
urged metric standardization. At the time the committee met, he 
made the following statement: “The metric system of weights and 
measures is one of the steps forward that the Anglo-Saxon race is 
bound to take sooner or later. Our present weights and measures, 
inherited from Britain, are unworthy an intelligent nation today. 
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The advantage America possesses over Britain in the decimal dolla: 
system as compared with their pounds, shillings, and pence, would 
be fully equalled by the adoption of a metric system of weights and 
measures.” On another occasion he said: “The old weights and 
measures are a discredit to us. We shall inevitabiy adopt meter- 
liter-gram, if for no other reason than as an aid to peace; but they 
would enormously aid our world trade.” At the recent banquet given 
in New York City by the Pan-American Society of the United States 
to President Pessoa of Brazil, he declared: “A very important thing 
is the adoption of the metric system. It was the most unhappy event 
that the metric system was ever defeated when it came up here—a 
monumental mistake. If taken up seriously and applied intelligently 
we could get it transformed in a few years, and it would do more for 
the development of trade than anything ever yet attempted.” These 
intelligent men have well understood the situation as to world trade, 
not to speak of world wars, and their sentiments ought now to be 
heeded. 





Lawyers cannot be too careful in drafting wills. The reports o/ 
all the State Courts have proved again and again that testamentary 
design and testamentary effect are often as wide apart as the poles. 
and all because of either ignorance or carelessness on the part of 
draftsmen of wills. The latest New Jersey case to prove it is the 
Beaumont will case, in which Vice-Chancellor Backus rendered an 
opinion late in July. A bequest was made by the testatrix of about 
$10,000 to a church in Vineland. In her will the testatrix provided, 
among other things, that the church should have the net proceeds of 
the sale of her home, the amount so received by the trustees of the 
church to be held in trust and an endowment fund and the net income 
therefrom to be used for the “support of the church or such benevolent 
purposes as the trustees of the said church shall direct.” Construction 
of the quoted language of the will hinged on the legal meaning of the 
words “benevolent” and “charitable.” The Vice-Chancellor held that 
the trustees of the church were given discretionary power to do one 
of two things; to devote the entire income of the fund to the support 
of the church, or wholly to such benevolent purposes as they might 
select, or, perhaps, to allot it between the two sets of objects. The 
trust to the church is charitable and not against the rule of perpetu'- 
ties, but the alternative use to “such benevolent purposes as the trus 
tees may direct” embraces objects that are not charitable and is within 
the rule against perpetuities. A gift to be effective in perpetuity must 
be to charity exclusively and must be so indicated by the donor 
although the selection of the objects of the charity may be delegate¢ 
to the discretion of the trustees. After citing a long line of cases ane 
authorities leading to his duty in the matter, the Vice-Chancellor says: 
“The result that I have reached, upon principle and authority, is 0 
to my satisfaction, for | am of the impression that the testatrix under 
stood benevolent to be synonymous with charitable, and it is regret 
table that her wishes should be frustrated by the inadvertent use o! 2° 
inept term. However, it is the Court’s duty to construe wills, not t 
make them.” 
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That was an interesting opinion of Mr. Justice Kalisch, which has 
now appeared in full in the Atlantic Reporter of Aug. 21, (Vol. 107, p. 
285), in Hadden v. Hand, which, speaking for the Errors and Appeals, 
declares unconstitutional the Act of March 4, 1918, (P. L., p. 739), and 
also the Act of 1916 (P, L., p. 315) which it amends, conferring power 
on the Court of Chancery to abate and prevent nuisances. The his- 
tory of the decisions of English and American Courts as to the exclu- 
sive power of the Law Courts.to deal with what has always been a 
common law crime is given very clearly, and it is held that the Acts 
in question take away this exclusive power and also do away with 
the jury trial which indictments for nuisances permit. There seems 
to have been but one dissent to the opinion—Mr. Justice White, who, 
however, did not file an opinion of his own. In this connection it may 
be noted that in an earlier opinion in the same Court (Rundall v. Hill, 
107 Atl. Rep. 35), dated March 30, a decision touching the 1916 law, 
the constitutional question was said to be a “mooted” one, and was 
neither argued nor decided. 





The latest figures on the number of soldiers and sailors of all 
countries engaged in the late War, and the number killed, wounded 
and taken prisoners, are so appalling that they seem almost incredible. 
The total called to bear arms was 59,176,864—almost sixty millions of 
men. The number killed or dead of disease, 7,681,815. The number 
wounded, 18,681,257. The number taken prisoners, or missing, 7,030,- 
580. Total casualties, 33,393,652. Necessarily this is approximate 
and not final, but compare it with any other war that ever raged from 
the time wars began, and where is there anything to compare with it 
in the slightest degree! And yet there are persons who feel that if 
America should do its utmost to make wars cease all over the world 
it will be guilty of minding some other country’s business! 





The Governor performed a proper act in deciding not to call 
together the State Legislature in extra session, and his reasons there- 
lor were in good form and thoroughly sound. 





LAWYERS AND THE LIBERAL TREND 


_ It goes without saying that lawyers occupy an important place 
im modern civilization. In the measure that civilization would not 
be civilization apart from law and order, the world turns increasingly 
to that class of professional men and women who, versed in the law 
through much study and experience, stand toward ordinary humanity 
in the relation of experts, to say what the law requires and allows, 
and how order may be legally maintained. That lawyers themselves 
are coming to appreciate their position more adequately is a fact to 
be noted. Not that they have ever been, any more than your veriest 
Bolshevik, lacking in a proper class consciousness. They have even 
been more alive than most professional classes, perhaps, to what 
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their profession could properly claim from the community and to 
the distinctions which they might fairly enjoy. More than all this, 
however, the profession nowadays includes a rising proportion of 
members who recognize their responsibility, as lawyers, to make 
their special training and expertness subserve the public welfare. 
And it is this broader consideration that gives public interest to 
national gatherings of the members of this profession, such as the 
annual meeting of the American Bar Association, in Boston, the first 
week of September. 

More than 1,000 leading lawyers from all parts of the United 
States are expected at this meeting. Here they will take part in 
expert discussion of the problems relating to the administration of 
justice in this country and the practice of law. That these discussions 
are likely to have some bearing on the profound social and economic 
problems that have been forcing themselves upon public attention 
can hardly be doubted. It would certainly be regrettable if such a 
well-equipped and thoughtful body should come together for three 
days of discussion yet part without grappling with these problems 
and registering something akin to a crystallized opinion concerning 
them. For, as the members of this Association who are planning the 
meeting say in their prospectus: “In a democratic country with a 
constitutional form of government, sane and orderly progress comes 
through remedial legislation and wise judicial decisions. The Bar 
holds the strategic position from which it may either lead in such 
development, or block it.” 

Now this statement is particularly interesting as having been 
made in connection with these proposed discussions by the American 
Bar Association, if taken in conjunction with certain wise and far- 
sighted statements that have their source, likewise, in the legal pro- 
fession itself; namely, in the person of Brooks Adams, Esq., through 
the medium of an article in the Yale Review for April. Discussing 
collective thinking as a factor in the development of the United States, 
Mr. Adams is led to deal with the Courts and the lawyers. Seeking 
to define their effect upon national thought and thought-processes, 
he makes clear, even for the lay reader, just how the Bar does, in 
fact, hold a “strategic position,” and how it may either lead or obstruct 
“sane and orderly progress.” 

As illustrative of how strong has been the impress of the mem- 
bers of the Bar, with their peculiar education and environment, upon 
the American system and institutions, he points to the greatest con- 
stitutional lawyer that America has produced, John Marshall, and cites 
his famous opinion assuming the right of the judiciary to set aside 
statutes which, in the opinion of the Court, conflicted with the Con- 
stitution, thus making the Courts and not the Legislature the body 
which should determine how far the American people might go i 
shaping their own destiny. This ruling of 1803, Mr. Adams points 
out, though often attacked, is the law today. While the vested in- 
terests still cling to it, the writer sees it as fostering a growing discon- 
tent, and a conflict of classes of which the end is not yet determinable. 
Another decision in which Marshall was a chief factor was that of the 
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Dartmouth College case in 1818, wherein it was laid down that an 
ordinary charter, by which a State confers upon a few individuals 
the power to act together for certain purposes, as a single person, in 
order to conduct business more advantageously than would otherwise 
be possible, is a contract within the meaning of the Constitution, which 
cannot be modified without the consent of the persons to whom it is 
granted. Since this decision, if allowed to stand, would have made 
private interests paramount, subordinating to them the interests of 
the public, it would have made it impossible for the public authority 
to modify any privileges, once accorded by a charter, no matter how 
unreasonable or detrimental they might prove to be, except by pay- 
ment of runious damages. Within ten years, therefore, the theory of 
the “police power,” invented by the judiciary of New York as a way 
out of the difficulty, assumed for the judiciary, as Mr. Adams puts it, 
“authority to suspend the Constitution, as interpreted in the Dart- 
mouth College case, whenever in the judgment of the Court the public 
exigencies demand that the Constitution should be so suspended.” 

The effect of Mr. Adams’ article is to show that while this in- 
fluence of the legal profession through Court decisions has a cumula- 
tive power, it can be properly countered only by such education of 
the rank and file of the people as will enable them to think as a Nation 
and to act asa Nation. Thus, the degree to which the United States 
is able to develop intelligent collective thinking is the measure of the 
efficacy of the American form of government to maintain the interest 
of the people against the growing influence of the vested interests. 
Individual American citizens must learn that their individual welfare 
is to be sought in the welfare of all, but they must understand also 
that their individual welfare is already menaced by dangers that can 
be averted only through conscious individual effort to promote the 
welfare of all. 

The American system, truly, is facing a time of supreme test. In 
such a testing time, for such a system, when the world is advancing 
into a new era of liberalism, it is worth noting that an important asso- 
ciation of members of the Bar sees clearly that its membership is 
strategically placed, to lead the movement for sane and orderly prog- 
ress, or to block it.—Christian Science Monitor. 





WORKMEN'S COMPENSATION ACT REVISED 


On July 4 a revision of the 1911 Workmen’s Compensation Act as 
amended in 1913 went into effect, and the changes are of great import- 
ance to employers and employés and to their attorneys. The Work- 
men’s Compensation Bureau of the State Department of Labor has 
sent out to manufacturers a copy of the new law, and at the same 
time a summary of the changes which, in part, are here reproduced. 
Says the Bureau: 
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“The maximum compensation has been raised from $10 to $12, 
and the minimum from $5 to $6. The compensation rate has also 
been raised from fifty per cent. of weekly wages to sixty-six and two- 
thirds per cent., subject, of course, to the $12 maximum. Another 
important advance is the extending of the period during which the 
employer or insurance carrier must furnish medical aid to the injured, 
from two to four weeks. The $50 limit, however, still prevails. It 
is also interesting to know that the waiting period, i. e., the period 
following an accident during which the employé is not entitled to com- 
pensation, has been reduced from two weeks to ten days; Saturdays 
and Sundays count in this waiting period if the injured is physically 
unfit for work on those days. . 

“Hernia has been declared by the Legislature to be, in the 
majority of cases, the result of a physical defect or weakness. In only 
rare cases can compensation be claimed for disability of this nature. 
Compensation for loss of teeth by accident has been prescribed at four 
weeks per tooth. Compensation for loss of hearing is also determined, 
forty weeks for one ear and 160 for both ears. 

“These recent amendments have also made specific whether or 
not compensation is payable for the loss of one or more teeth and 
the duration of such compensation, it having been determined that 
compensation is payable for four weeks for each tooth lost. The 
compensation for loss of hearing in one or both ears in one accident 
is also determined. The compensation for loss of hearing in one ear 
shall extend during a period of forty weeks and loss of hearing in 
both ears by one accident for 160 weeks. 

“Another important feature of the law touching fatal cases is 
that dealing with partial dependency. Heretofore partial dependency 
has not been recognized by the Courts. If there has been actual 
dependency, this has been held sufficient to entitle the applicant to 
the full benefits of the statute. This, however, has now been qualified 
and except in the case of the widow and children who are actually a 
part of the decedent’s household at the time of his death, the compensa- 
tion for partial dependency shall be such proportion of the scheduled 
percentage as the amounts actually contributed to them by the 
deceased constituted of his total wages. It is also well to note that 
in connection with fatal cases the expenses of last sickness to be met 
by the employer shall not exceed $200. The employer cannot be 
called upon in such instances for any additional outlay over this sum. 

“In New Jersey, as in practically all of the other States, there 
is a period of time following the occurrence during which the employe 
is not entitled to anything by way of compensation. Heretofore in 
New Jersey this period, termed the waiting period, has been two 
weeks. This period has now been reduced to ten days, and it is imma- 
terial whether the days of disability immediately fcllow the accident 
or, whether they be consecutive or disconnected. The employé must 
be unable to work for ten days before he becomes entitled to com- 
pensation. The day that he is first unable to continue at his labor 
by reason of the accident is to count as one whole day of the waiting 
period. 
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“Commenting more at length on the medical and hospital service 
chargeable to the employer, it is to be noted that while the period 
is extended from fourteen to twenty-eight days, of which the day of 
the accident counts as one whole day, the limit of $50 has not been 
altered. It is, therefore, not to be assumed that a doubling of the 
length of this service also doubles the amount which can be charged 
to the employer. 

“In further consideration of this portion of the statute, the amend- 
ment provides that in severe cases requiring unusual medical or sur- 
gical treatment or calling for artificial limb or other mechanical appli- 
ance, the employé is privileged to file a petition with the Workmen’s 
Compensation Bureau, praying for additional assistance, and in such 
cases the Commissioner hearing the matter is authorized, when war- 
ranted by the evidence, to order additional service not to exceed in 
total the sum of $200, or to extend over a period greater than seven- 
teen weeks. 

“Employés should take note of the following important pro- 
vision: That if an injured employé by neglecting to comply with the 
instructions of the physician in charge of the case or by refusing to 
accept proffered medical and surgical treatment, interferes with or 
delays his recovery, or causes a permanent injury to result through 
such negligence, the employer is authorized to file a petition with 
the Compensation Bureau, which is empowered to order proper medi- 
cal and surgical treatment at the expense of the employer, and if such 
service is refused by the injured, the Buerau shall have power to make 
such modification in the award contained in the schedule as the evi- 
dence produced shall justify. In order, therefore, that an employé 
shall be entitled fully to all of the benefits of the statute he must 
lend himself in every way to accomplishing a speedy recovery. 

“The enactments of 1919 returned to the statute a provision 
which was in the original law of 1911, but which was inadvertently 
dropped in 1913. This prescribes that no compensation payments 
shall be commuted unless authorized by the Workmen’s Compensa- 
tion Bureau. 

“With respect to the determination of wages and the fixing of 
the compensation rate under such wages, it is sufficient to note that 
whereas board and lodging were not formerly included in the calcula- 
tions unless their value had been previously fixed, such benefits are 
now to be considered with the financial wage and valued at $5 per 
week, unless otherwise valued at the time of hiring. 

“In calculating the compensation rate, the daily wage shall be 
found by multiplying the hourly rate by the customary number of 
working hours in an ordinary day in the character of work involved. 
The weekly wage shall be found by multiplying the daily wage by 
five and one-half, six, six and one-half, or seven, according to the 
customary number of working days constituting an ordinary week 
in the character of work involved.” 
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HERCULES POWDER CoO. v. MORRIS COMMON PLEAS 


New Jersey Supreme Court, June, 1919 
Workmen's Compensation—Loss of Testicle as ‘Permanent Injury.”’ 


Case of Hercules Powder Co., Prosecutor, v. The Morris County 
Court of Common Pleas et als. On certiorari removing an award under 
the provisions of the Workmen’s Compensation Act. Argued before 
Justices Parker and Minturn. 


Messrs. King & Voght for Prosecutor. 
Mr. Wayne Dumont for Defendants. 


MINTURN, J.: No question as to the quantum of the award 
is made in this case, if the fundamental inquiry be affirmatively 
conceded, that the nature of the loss resulted in a permanent injury 
within the contemplation of the statute. (P. L. 1913, p. 304; C. S. p. 
1644). As the result of an explosion, while employed in the defend- 
ant’s service, and arising out of his employment, the injured defendant 
lost one of his testicles. The inquiry presented is whether such a loss 
is equivalent to a permanent bodily impairment. 

The statute, section 11, concedes the awarded compensation (1) 
“where the usefulness of the member is permanently impaired,” and 
(2) “where any physical function is permanently impaired.” The 
language of a statute designed as was this must be of necessity in 
many respects generic in verbiage, and in this instance, while pre- 
viously having specified particular incidents of disability, partial and 
total, in character, as a basis for compensation, it provides that “in 
all other cases in this class,” as above indicated, the award shall be 
made upon the basis of a permanent partial impairment. 

It must be manifest that whatever its character as to the individual 
impairment, the loss in this instance is permanent. But it is contended 
that conceding the permanency of the loss, the functional impairment 
does not follow and medical testimony is invoked to support the argu- 
ment. 

The lower Court found that as a result of the injury the defend- 
ant’s morale, courage and marital efficiency were lessened. Whatever 
view medical experts may entertain upon that phase of the case, the 
indisputable fact remains that the injured defendant has suffered the 
loss of a portion of his anatomy, which nature implanted in the human 
organism, as a dual reservoir of complete efficiency, equally with eyes, 
ears and limbs, and that to deprive him of one of these natural attri- 
butes is to take from him a cgmponent portion of the perfect genus 
homo, and to that extent at least impair the physical attributes of 
his manhood. This impairment may not prove to be so conspicuous 
in the ability to produce wages in the industrial world, but there 
are other spheres for the employment of human energy, talents and 
the possession of physical attributes beside the industrial world. 
into the activity of which the defendant is entitled to bring, possess and 
enjoy all the physical attributes with which nature endowed him. 

In harmony with these considerations it has been held that the 
sole criterion of a disability, partial in character and permanent in 
quality, under the statute, is not limited to the loss of earning power. 


ti 





IN RE ESTATE OF LOGIE. 267 


DeZeng Co. v. Reessy, 86 L. 460, affirmed 96 Atl. 1102; Burbage v. 
Lee, 98 Atl. 859. 

In the recent selective draft for military service no little attention 
was paid to physical imperfections, which might be deemed to lessen 
human stamina, and individual staying power. Nor can it be denied 
that in any computation or contest, based upon considerations of the 
physically perfect specimens of the race, the defendant would be at 
a disadvantage. Certain it is that in a state of human excellence man 
has been in English literature, termed “the paragon of animals ;” and 
one cannot doubt that in our social environment, permeated by the 
atmosphere of the classics or the renaissance, the defendant would 
be debarred as a figure for the discriminating chisel of a Phidias, the 
heroic pen of a Horace, or the exacting brush of a Michael Angelo. 
Tested by the definition Webster gives to the word, the defendant 
has suffered an impairment which is equivalent “to diminish in quality, 
excellence, or strength.” Its Latin root indicates “a making worse, a 
lessening ;” while the Italian derivation “imparare” indicates “a loss 
or diminution.” 

Whether, therefore, we consider the physical status of the injured 
defendant as lessened by the loss of a physical attribute, which serves 
to constitute the perfect genus homo; or as possessed of a dual entity 
which in natural and moral law he had a right to retain, as a reserve 
factor in the cosmic dispensation, the loss he sustained was a per- 
manent impairment of his physical entity, under the provisions of our 
statute, and was properly compensated for as such by the award of 
the Common Pleas. 

The award will be affirmed with costs. 





In Re ESTATE OF LOGIE 


(Essex Co. Orphans’ Court, June 19, 1919 
Exceptions to Inventory—Ezamination of Executriz as to Personalty Received by Her from 
Decedent Shortly Prior to Death—Requtrements of Law as to Inventory 


In the matter of the Estate of William Logie, deceased. Excep- 
tions to inventory. 

Mr. Randolph Perkins for Executrix, Isabel W. Logie. 

Messrs. McCarter and English (by Mr. Arthur F. Egner), and 
Mr. George Covington (of New York Bar), for Exceptant. 

STICKEL, J.: At the hearing on May 16th, 1919, held on excep- 
tions to the inventory filed by the executrix of the above estate, 
objection was made to the examination of the executrix as to moneys 
or other personal property received by her from or through her hus- 
band, the above named decedent, shortly prior to his death, the claim 
of the exceptant being that such testimony would be likely to show 
that in fact such moneys or personal property, so received, belonged 
to the decedent at his death and should therefore have been listed as 
assets, or as claimed assets in the inventory of the estate. I reserved 
decision and gave counsel the requested opportunity to file a memo- 
randum of the authorities. I have received a helpful brief from the 
proctors for exceptant, but no brief was filed in behalf of the executrix. 
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After a careful examination into the issue raised I am convinced 
that the objection made is not well taken, and that the testimony and 
line of examination are proper. The inventory must include all personal 
property of the decedent, of whatever kind or nature, which is or may 
become assets. 2 Woerner on Administration, Sec. 317, p. 663. It 
must include all the personal property of which the legal representa- 
tive of the estate has any knowledge, or, as Mr. Schouler says, in his 
book on Wills, at section 234, the inventory should contain or embrace 
everything that has come to the “possession or knowledge of the 
executor or administrator. Hence notes or chattels of any kind, in 
the hands of other persons and belonging of right to the executor or 
administrator, should be inventoried. And this includes debts, 
demands and claims still uncollected as well as debts due by the 
legal representative of the decedent.” See Schouler on Wills, Sec. 
234; Woerner on Administration Vol. 2, Sec. 317, p. 666, Consequently 
the inventory should include all assets that the representative is 
bound to realize and procure for administration purposes, and for the 
purpose of the inventory a claim of title should be its basis, in 
determining whether to include or exclude property, not a title already 
vested in the representative and undisputed. 

Doubtiulness of the title is a matter for note by the appraisers 
in fixing the valuation. Schouler on Wills, note to Sec. 234; 2 Wil- 
liams on Executors and note on p. 182; Dilts v. Stevenson, 2 C. E. 
Greene 407; Bourne v. Stevenson, 58 Maine 499; Turner v. Ellis, 24 
Miss. 173. This applies even where the legal representative himseli 
claims adversely to the estate. State v. French, 60 Conn. 478. Indeed 
it would seem to be the duty of the legal representative to include even 
property which has been fraudulently conveyed by the deceased. 
Schouler on Wills, Sec. 220; Newcumb y. Wing, 3 Pick. 168; Woerner 
»n Administration, Sec. 317, p. 666. 

In Dilts v. Stevenson, supra, the matter came up on exceptions 
to an inventory. The assets in question were claimed by the admin- 
istratrix, who was the wife of the deceased, as her own property. The 
Court said: “The third exception to the inventory, and one more 
materially affecting the rights of the parties, is that the inventory 
exhibited is not a true and perfect inventory of the estate of the 
intestate, for that divers goods, chattels and credits in the excep- 
tions particularly specified were not inventoried and appraised.” And 
after a consideration of the evidence on this claim the Court con- 
cluded that “the property should have been included in the inventory 
and the exception on this ground should have been sustained, even 
if the inventory had been in other respects valid.” See also McBride's 
Estate. 7 N. J. L. J. 73; Hance v. Conover, 4 Stew. 505. 

The point is made by the executrix that this Court has no juris- 
diction to determine questions of title to personal property on excep- 
tions to an inventory; and of course it is entirely settled that this 
Court has no such power. See McSpirit’s Estate, 3 Buch. 613; and 
In re Canfield’s Estate, 98 Atl. 381. But an examination of these cases 
would indicate that while they are authority for the contention made 
by the executrix they are also authority for the proposition that the 
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inventory is designed to furnish a statement of all personal property 
coming to the knowledge of the representative of the estate, owned by 
the decedent or to which he has any claim, whether the title to such 
property or such claim is in dispute or not. There can be no question, 
therefore, that if the contemplated inquiry is one which will determine 
the title to personal property, as between the estate and a third party, 
this Court has no jurisdiction and that the evidence offered is 
inadmissible. But in fact it is not an issue in which the question of 
title to personal property will be determined. The object of an inven- 
tory is to fix presumptively, not conclusively, the amount and value 
of items of property constituting the estate, and the fact that a legal 
representative has inventoried property as belonging to the estate does 
not preclude a subsequent showing that it belongs elsewhere; nor 
does it estop such legal representative of an estate from claiming title 
to the same himself. See 18 Cyc., p. 198, 203. In other words, the 
hearing on exceptions to an inventory is in the nature of a preliminary 
investigation to determine probabilities, and the order or direction 
by this Court to a legal representative to include assets or claims in 
an inventory, after hearing, is not an adjudication of title or of the 
right to property. 

I have written this memorandum because counsel advised me that 
on the appeal which they intended to take from another determina- 
tion of this Court in the same matter, they purpose to request a review 
of the present finding. I am not clear how this review will be accom- 
plished, since the issue arose on a question of the admission of the 
evidence, unless reviewing counsel intend to treat the motion made 
as one to strike out all exceptions having to do with property claimed 
by the wife of the decedent, the legal representative of the estate. 





BLOTTENBERGER v. POOLE 


(Workmen’s Compensation Bureau, Department of Labor, July 3, 1919)- 
Workmen’s Compeneation—Joint Caretakers—Contractual Relation of Deceased Husband 
and Wife with Landlord—Inference as to Cause of Death 


Case of Theresa Blottenberger, Petitioner, v. Margaret Poole. 
Proceedings for compensation under Workmen’s Compensation Act. 


Mr. Charles D. Clancy for Petitioner. 


Mr. L. B. Kristeller (appearing for Mr. Jacob L. Newman) for 
Respondent. 

GOAS, Deputy Commissioner: This is a proceeding under the 
Workmen’s Compensation Act to recover compensation for the death 
of the husband of the petitioner. It is admitted that there was an acct- 
dent and the crux of the case is whether the contract for janitor’s serv- 
ice of the 42 apartments at Nos. 1162, 1180 and 1182 Broad Street, New- 
ark, included the deceased husband in addition to the wife; whether 
the accident arose in the course of and out of his employment, and 
whether the accident contributed to his death. 

The petitioner testified that, in answer to an advertisement in a 
paper for a man and wife to be caretakers of the above apartment 
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houses, a letter of inquiry was directed to the respondent, upon which 
a Mr. Karosenc called at the home of the petitioner, as representative 
of the respondent. 

At this time it was explained to her that she and her husband 
would be expected to carry out the garbage and ashes, attend to the 
furnaces and keep the hallways and stairways clean. He also inquired 
as to the whereabouts of her husband, who was then employed as a 
night watchman in a stable. Mr. Karosenc also wanted him to start 
before the cold weather set in. She testified furthermore that, after 
starting alone in the apartment houses, she was later joined by her 
husband, who had meanwhile quit his job and began chopping the 
wood, cleaning the furnaces, cellars and yards, carrying the ashes and 
doing other odd jobs as the occasion required. 

Mr. Karosenc used to come back to the rooms and give instruc- 
tions to her husband about the furnaces and various other kinds of 
work. That the deceased was seen doing work about the premises 
was amply corroborated by the evidence. The respondent admitted 
that she did not know whether she advertised for a “couple” or not, 
and testified that she hired Mrs. Blottenberger to see that the work 
was done. It seems that the petitioner continued this work two 
weeks after the death of her husband, when, owing to its being too 
heavy for her, she gave it up, following which a man and his wife 
were secured for the place. 

It appears that prior to rejoining his wife as caretakers of the 
above place, the deceased gave up his position as watchman in the 
stable owned by the Jewel Tea Company. The manager of the Jewel 
Tea Company testified that the deceased had worked for him about 
two months as a night watchman and that he told him he was going 
to quit for a better job taking care of a building. He also admitted 
that he had not been discharged. 

The preponderance of the testimony indicates that there was 
a contractual relationship between the respondent, petitioner and her 
husband. That it might have been an implied one, would be suf- 
ficient for the purpose as the deceased was doing the work usually 
done by a male janitor. It would not be very probable that the hus- 
band would voluntarily give up his former employment merely to 
help his wife in taking care of the apartments, particularly when some 
of the work was of too heavy a nature for a woman to do. 

In Coyne v. Coastwise Dredging Co., 89 Atl. 1060, the Court says: 
“The ultimate and essential test far determining which of two persons 
is the servant’s master is the work which the servant is performing 
and who really controls him, the ownership or possession of the 
instrumentality occasioning an injury and the one by whom he was 
hired, paid or dismissed being merely evidential matters.” 

In Proctor v. Fogg, 39 N. J. L. J. 341, at 342, last paragraph, 
the Court says: “Of course, it is incumbent upon the petitioner to 
show either that there was a direct contract of employment between 
Proctor and Fogg, or if not, then that Proctor’s employment by Smith 
was really an employment by Fogg, because Smith was in reality a 
servant of Fogg and not an independent contractor. An independent 
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contractor is one who contracts to do a specific piece of work furnish- 
ing his own assistants and executing the work either entirely or in 
accordance with his own ideas or in accordance with a plan previously 
given by the person for whom the work is done, without being sub- 
ject to the orders of the latter in respect to the details of the work.” 

In the case at bar, the evidence discloses that the deceased was 
informed at various times concerning the character of the work and 
the manner of carrying it out. It appears to me, therefore, that the 
deceased was included in the hiring. 

~~ Concerning the accident itself, one of the witnesses for the re- 
spondent testified that “he saw the deceased lying at the bottom of 
the steps at No. 1162 and, since it was rather dark, he went for a 
candle and, on returning, the deceased was sitting near the furnaces 
in the basement. Soon after this, he saw the ambulance take him 
to the hospital.” Employment of this character extends during the 
entire seven days. In fact, janitors and janitresses are subject to 
the call of the tenants at all reasonable hours. It is a proper inference 
that the accident occurred in the course of his employment. That it 
arose out of his employment is a more serious matter for consideration. 

“Where there is evidence sufficient to justify the inference that 
the injury was by accident, that the accident arose in the course of the 
workman’s employment and that the accident arose out of and in the 
employment, the trial Court should find that the accident arose out of 
and in the course of the employment.” Nuzik v. Erie Railroad, 85 
Law, 129. The Court says in the same case, at page 130: “If an 
accident should arise out of an employment it has been held not neces- 
sary that the employment be the proximate cause of the accident, in 
the sense that but for the employment the accident would not have 
happened.” Hanglin v. Swift & Co., 37 N. J. L. J. 81: Newcomb v. 
Albertson, 89 Atl. 928. 

The only medical evidence produced at the hearing was to the 
effect that the deceased was admitted to the hospital and died the 
following day without regaining consciousness. The physician in 
attendance gave as the cause of death fracture of the left femur and 
a possible fracture of the left skull, although he admitted, on cross- 
examination, that he might have died from some other cause. Since 
no medical evidence was presented by the respondent to disprove the 
above opinion, it seems to me that it inclines in favor of the petitioner. 

Even assuming that the deceased had been suffering from one 
or more complications for quite a while prior to his death, the pre- 
sumption would be, in the absence of other evidence to the contrary, 
and the fact that he had died on the day following his accident with- 
out regaining consciousness, that the accident played a very material 
part in his sudden death. 

It was accordingly the combination of his previous bladder con- 
dition and the accident which caused his death. The proximate cause 
of death was the accident in question, and, from all the surrounding 
facts of the case, it occurred in the course of his employment and 
also out of it. 
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In Feldman v. Westinghouse Electric & Mining Co., 36 N. J. L. J. 
| 48, at page 49, the Court says: “It is incumbent upon the applicant 
for compensation to show that there was an accident, which caused 
injury and that death resulted from that injury. When the applicant 
has shown that, he has done all that is necessary to establish the claim 
to compensation. It is a question of fact whether the death did result 
from the injury caused by the accident. If it did, then it does not 
matter how improbable or immaterial it might have appeared that the 
death should result. The only material question is whether there has 
been any break in the chain of causation; whether any new act has 
intervened between the injury by accident and the subsequent death.” 

In Llendale Bleach, Dye & Paint Works v. Ritter, 89 Atl. 928, 
at 930, Justice Swayze says: “In Ismay, Imrie & Co. v. Williamson, 
1918, A. C. 487, a workman in a weak and emaciated condition, while 
raking out ashes from under the boiler in a stoke hole of a steamship, 
received a heat stroke, from the effects of which he died. The House 
of Lords held that this was a case of death by accident.” 

In Woods v. Wilson, supra, the Court says: “Death or injury 
may be found to be the result of an accident, although the workman’s 
impaired physical condition at the time may have rendered him 
more susceptible to the injury than a normally healthy man. It is 
only where the injury or death is caused solely by the previous condi- 
tion of the workman that compensation is denied.” 

In Muzik v. Erie Railroad, supra, the Court says, at page 130: 
“The first point made by the defendant is that there is no evidence 
that Muzik’s death was caused by an accident in the course of his 
employment. It is true that no direct evidence of these facts was 
produced. The man was found after the train had gone out some 
three or four feet from the track, with an injury in his head and died 

H shortly, the cause being one of a broken neck. The Bergen County 
Common Pleas found that the deceased came to his death by acci- 
dent while in the Railroad’s employ, and in the course of it. I do not 
think that we can question this finding.” 

In DeFazio Estate v. Goldschmidts Detinning Co., 88 Atl. 703, 
a New Jersey case decided in 1913, the Court says: “He was found 
dead lying under a train of cars, with a hole about six inches in 
diameter in his stomach. There is no proof of the accident. Two 
points are raised: First, that the circumstances do not show that it 
was an accident. Second, that the injury did not arise out of and in 
the course of his employment, As to the first we think that a prima 
facie case of accident was shown. . The wound indicates that the 
injury was caused by some unusual happening. Voorhees v. Smith 

Shoemaker Company, 92 Atl. 280.” 

The above citations would indicate that, regardless of what physi- 
cal condition the decedent might have been in at the time of his death, 

_ the decedent died in the course of fulfilling his work in the defendant's 
employ and that the accident was the proximate cause. 

In reference to the wages, while it was undisputed that the rate 

was $10 per week, and as I find this amount correct as the wages of 

: the petitioner and the deceased, the evidence is not very conclusive 
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whether an agreement was made on the value of the four rooms, 
although the petitioner testified that the respondent said: “You are get- 
ting as good as $16 as | could rent the rooms for that.” Even accept- 
ing this as the valuation of the rooms, the deceased’s share of the wages 
and rooms would be equivalent to not more than the minimum rate 
of $5, applying as the compensation in this case. 

I accordingly find that the deceased met with an accident which 
probably aggravated his previous condition; that said accident was 
the proximate cause of his deaths that the accident arose in the course 
of his employment as well as out of it; and that the petitioner, as the 
surviving dependent of the deceased, is entitled to compensation at 
the rate of $5 per week for 300 weeks, in addition to her funeral 
expenses as provided by the Act. 

| Judgment was entered in the above case for immediate payment 
of $255, covering $100 for funeral expenses and $5 per week from Nov. 
28, 1918, to date of judgment, and weekly payments of $5 for 269 
weeks ; also for $150 fee to petitioner’s attorney }. 





MOGLAR v. AMERICAN BUTTON CO 


(Workmen’s Compensation Bureau, Department of Labor, Aug 12, 1919.) 
Workmen’s Compensation— Dependency of Mother on Earnings of Deceased Ming? 


Case of Frieda Moglar, Petitioner, v. American Button Co. Pro- 


ceeding for dependency compensation under Workmen’s -Compensa- 
tion Act. 


Mr. Herbert J. Hannoch (of Stein, Stein & Hannoch) for Peti- 
tioner. 


Mr. Garrett T. Demarest for Respondent. 


GOAS, Deputy Commissioner: This is a proceeding for depend- 
ency under the Workmen’s Compensation Law, brought by Frieda 
Moglar, petitioner, and mother of the deceased, Ada Moglar, against 
the American Button Company, respondent. 

It is undisputed that the deceased, who was a minor, met her 
death, September 17, 1918, in the course of and arising out of her 
employment, as the result of a fire in the building of the respondent. 
If the petitioner can show she was at least partially dependent upon 
the earnings of the deceased daughter at the time of the accident, she 
is entitled to an award as a dependent. 

The evidence disclosed that, prior to the time of the accident, 
the family consisted of the deceased daughter, Ada, the mother, who 
is the petitioner in this case, a son Edward, who worked in Virginia, 
another son Willis, in the American Expeditionary Forces in France, 
and an epileptic daughter, Loretta, who is seventeen years of age 
and unable to work. The father died two years before, leaving his 
widow to struggle along in maintaining her family as best she could 
on a very slender income. The petitioner and her daughter, Loretta, 
do not possess any independent income and earned no money by rea- 
son of their own efforts. It is manifest that some person or persons 
supported them sufficiently to enable them to obtain the ordinary 
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necessities of life. This is the crux of the matter which disposes of 
the case. 

It appears that the widow had $500 in a savings bank, mostly 
received from her deceased husband’s insurance policy, and the 
balance having been saved before his death. In addition, she owns 
the modest two-family house located at No. 530 Hunterdon Street, 
Newark, one flat being occupied by the Moglar family and the other 
rented out. The house being without improvements and having stoves 
for heat, was bought at the time her husband was living, for $3,100, 
upon which there is a mortgage of $2,200, which is held by the First 
Bohemian Building and Loan Association, according to the testimony 
of the attorney for the Association, and is gradually being reduced 
by monthly payments, which did not reduce the mortgage principal, 
but were payments made on account of the shares of stock in the 
Association. When these shares reach the value of $200 each the 
loan will be cancelled. 

In my opinion the contention of counsel for the respondent that 
the petitioner could sell her property or withdraw from the Associa- 
tion and invest in a straight mortgage, is without merit, as in that 
event she would have to pay rent anyhow, and she is entitled to 
continue a transaction that was consummated prior to the accident. 
“The test of dependency is not whether by lowering the standard of 
living a subsistence might be procured, but whether the contributions 
of a deceased employé were needed to provide a living suitable for 
persons in their class and position.” Johnson v. Linde Griffith Co., 
Essex Com. Pleas, December 23, 1915, (39 N. J. L. J. 143). If the 
payments had been discontinued penalties would have been assessed, 
followed by foreclosure of the mortgage. 

The evidence further discloses that the average weekly wages of 
the deceased on a piece work basis had been $12.36. The petitioner 
testified that the daughter gave her $10 every week, reserving the 
balance for her clothing and personal expenditures. 

The son, Willis, who was in the army at the time of the acci- 
dent, forwarded his mother $25 monthly, while the other son, Edward, 
had been sending her $20 each month. These payments from Edward 
gradually became so irregular that the petitioner testified she could 
no longer rely upon them. It might be well to add that he died a 
month after his sister, Ada. 

When it is considered that she testified $78 were applied annually 
for taxes, $14 for water rent, $42 for insurance, $50 for repairs, $150 
annually for interest on mortgage and payment on the loan, it is 
apparent that the carrying charges for the house considerably exceeded 
the income from rent of the other flat. 

With the state of facts indicated by the above slender income 
and necessary outlay, we cannot speculate too closely into the 
exact amount that applied to the cost of supplying food and lodging 
to the deceased. It is superfluous to examine minutely what and 
how much she ate per day, and what she spent for clothes, as the 
mother testified that Ada was a quiet, unassuming girl, who rarely 


jindulged in outside amusements. Many necessary things for her 
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deceased daughter’s comfort were doubtless done at less expense and 
often free, than would be done by strangers. While the estimate of 
$3.50 to $4.00 of Mrs. Moglar is too low, it would seem that $6.00 
would be a more reasonable amount for her daughter’s board, par- 
ticularly when the standard of living as disclosed by the above evi- 
dence is taken into consideration. 

It should be remembered that Mrs. Moglar also testified that 
since her daughter’s death she has just about been able to get along 
without saving anything, although she has received substantial assist- 
ance from the fire fund to the extent of about $300, paid over a period 
of approximately six months. This would be on an average of $50 
per month, which would approximately be equivalent to the support 
given Mrs. Moglar by her deceased daughter. 

The undisputed evidence indicated that during the month Ada 
died Edward did not forward his mother any money at all. While at 
home, prior to his going south, he paid his mother $5 a week board, 
while Willis, on coming home from the army, resumed his original 
payments for board of $10 per week. This fact, alone, indicates that 
the petitioner was obliged to run the house on a very meager income, 
and negatives the presumption that part of the payments for board 
were not also applied to the running expenses of the house as well 
as the upkeep of the petitioner and her other afflicted daughter. 

If the $10 contributed by the deceased just barely covered her 
board, surely the same amount would have been necessary for board 
of the son prior to entering the army. One can only speculate how 
the widow could manage to run the house and support the other sickly 
daughter, on the $10 per week received from the deceased, in addi- 
tion to the $25 per month from Willis, and, toward the last, an 
occasional contribution of $20 from Edward. 

After a careful consideration of the evidence, it is my opinion 
that the petitioner was partially dependent upon her deceased daugh- 
ter for the ordinary necessities of life, and “if partially dependent, 
she must necessarily have been actually dependent.” Jackson v. Erie 
Railroad Company, 1 Gumm., 550, Supreme Court, 1914. 

Since the deceased was but nineteen years of age, she was not 
legally obligated to support her epileptic sister, Loretta. The mother, 
being a widow, was the head of the household, and, while she was 
partially dependent upon the deceased, the daughter, Loretta, looked 
to her mother for her support. Havey v. Erie Railroad Company, 
96 Atl. 995. The petitioner was accordingly the sole dependent upon 
the deceased and is awarded the 300 weeks at 35 per cent. of the wages, 
or the minimum of $5.00 per week under the statute. 

{Judgment was entered in the above case for the immediate pay- 
ment of $235, being at $5 per week from Sept. 17, 1918, to the date of 
judgment, and thereafter $5 per week for 253 weeks; and respondent 
was ordered to pay the costs, including the fees of petitioner’s wit- 
nesses, and a fee of $150 to the attorney of petitioner]. 








276 THE NEW JERSEY LAW JOURNAL. 


ABSTRACTS OF RECENT PUBLIC UTILITY DICISIONS 


in Re Peoples Rural Telephone Co. This Company operates three 
exchanges at Woodstown, Swedesboro and Mullica Hill. On Dec. 4, 
1918, it submitted a schedule of rates, proposing to increase 50 cents per 
month for each subscriber of every class. Swedesboro exchange had 
545 subscribers serving eight towns ; Woodstown 357 subscribers serv- 
ing six towns; Mullica Hill 253 subscribers serving twelve towns. 
Based upon a valuation report, tables of earnings, expenses, etc., the 
Board held that, as to the increased revenue evidently needed, it 
“should not be obtained from subscribers’ rates only, but some adjust- 
ment should be made in toll rates with a view to obtaining a portion 
of the increase from that source.” Increases in toll rates were sug- 
gested, which should bring in $4,000, and a 25 cent per month increase 
in local exchange rates would make up the balance needed. On this 
basis a schedule was submitted, and the Company was given leave 
to file such schedule, which “if filed before July 10 may become effec- 
tive August 1, 1919.” Report dated July 1. Mr. Francis B. Davis for 
Petitioner. 

The same company, on Jan. 2, 1919, applied for approval of issue 
of $25,000 in bonds; later reducing the application to $14,400. The 
Board holds: “Based upon the excess in the value of property over 
and above the amount of outstanding securities the Company is war- 
ranted in issuing bonds to the extent of $6,200. The balance of the 
debts which the Company proposed to liquidate through the issuance 
of bonds must be cared for in some other way, preferably by the issu- 
ance of some form of serial notes covering a period of years and which 
will be retired from earnings at maturity.” Report dated July 1. 
Same counsel as above. 


In Re Califon Electric Light and Power Co. This Company is con- 
structing a transmission and distribution line from Long Valley to 
the Borough of Califon, and arrangements have been made to supply 
electrical energy from the Hackettstown Electric Light Company at 
a rate named in the contract to run for ten years from July 1, 1919 
The contract was submitted to the Board for approval. The Board 
says: “The statute under which the Board is organized does not 
require the prior approval of a newly established rate, and as the 
rate named in the contract does not appear, prima facie, to be unrea- 
sonable, said contract may be filed, subject to investigation or objec- 
tion, at any time in the future ky any interested party.” Report dated 
July 3. 


In Re Municipal Electric Power Plant at Madison. An inspection 
having been made of the above named plant, and a written report 
and copy furnished to the Borough of Madison (the owner), with 
request as to the position of the authorities upon the recommendations 
in the report, and no answer being made, a hearing on the report was 
had, whereat the Borough was represented. The opinion calls atten- 
tion to P. L. 1917, Chap. 152, Article XX XVII, Section 16, and states 
that the inspection showed the plant “to be constructed and equipped 
in a generally satisfactory condition,” but “there appeared, however, to 
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be some defects in condition of plant and operation which should be 
remedied.” The recommendations of changes in the inspector’s report 
were eleven in number. The municipal authorities denied the power 
of the Public Utilities Board over the plant “because it confines its 
service to the municipal limits and does not serve consumers outside 
thereof.” The Board holds, however, that “the section of the law 
conferring the authority makes it the duty of the Board to see that its 
standards of service are maintained alike by public utilities and 
municipalities engaged in operating public utilities, so that the public 
served may be insured of safe, adequate and proper service, “and 
determines “that the Borough of Madison should observe the Rules, 
Regulations and Recommendations for Electrical Supply Utilities, and 
for all Utilities Owning or Using Poles and Wires,” adopted Dec. 9, 
1813 ; and then makes extensive orders concerning the matter. Report 
dated July 10, 1919. Mr. Edward F. Barrett and Mayor Otto Ross 
for the Borough; Mr. L. Edward Herrmann for the Board. 


In Re Eastern Pennsylvania Power Co. The Board in Dec., 1918, 
called the attention of the above Company to the failure of the Penn- 
sylvania Utilities Co., which owns the distribution system serving 
the Phillipsburg territory of the Eastern Pa. Power Co. to ask and 
receive approval of an amount charged to “Fixed Capital Account” 
for extensions in the Phillipsburg territory since 1911. Thereupon a 
petition was filed for approval of such expenditures. After reviewing 
the same Board says: “Where a utility has been organized since a 
utility board has prescribed a uniform system of accounts, the books 
of account should reveal the exact and proper costs of additions to 
capital account. Where this Board has determined the value of the 
property of a utility as of a given date, the books of account should 
be so kept as to reveal the cost of subsequent net additions to such 
values without resort to estimates increasing such book costs. In 
other words it is the duty of the utility to so keep its books as to set 
forth the cost of net additions and it should assume the onus of its 
failure so to do. For that reason the Board will not give approval 
either in this case or in the rate case reported simultaneously here- 
with to the further addition of $6,834.60, but will approve a corrected 
amount of $55,413.52.” Report dated July 14, 1919. 


In Re Englewood Sewerage Co. Application for approval of issue 
of $100,000 capital stock, the proceeds to be used in part for the reim- 
bursement of plant and equipment expenditures already made and 
partly to provide funds for additional extensions and improvements. 
The petition also states that the company is under obligation to 
purchase certain sewer lines built by private parties under agree- 
ments with the company after the revenue therefrom amounts to a 
certain percentage of their cost, and that it is expected a portion of 
the proceeds from the proposed issue of capital stock will be required 
for such purpose. Of the proposed capital stock $28,000 had already 
been issued inadvertently without authorization by the Board. Be- 
cause of the absence of necessary proofs the Board approved the issu- 
ance of the $28,000 of capital stock already issued, and remarked as 
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to an item of $55,000 for estimated expenditures: “For additional 
extensions and improvements $55,000 is stated in the application to 
be the estimated expenditures, but there is nothing therein to indicate 
that all or even the greater part of these are likely to be made in the 
near future nor is the testimony given at the hearing in this matter 
very definite on this point. Further proof must be furnished as to 
the amount of work that is reasonably certain to be done during the 
next twelve months before approval will be given to the issuance of 
capital stock to provide funds therefor.” Report dated June 25. Mr. 
E. W. Wakelee for Petitioner. 


Wildwood Extension Realty Co., et al., v. Wildwood, Etc., Railway 
Co., et al. The Wildwood Extension Realty Co., and 67 other subscribers 
filed a petition seeking an order requiring the respondent companies 
(Wildwood and Delaware Bay Short Line and Atlantic City Railroad) 
to stop all passenger trains at West Wildwood; also that the Wild- 
wood and Delaware Bay Short Line Railroad maintain safe and 
adequate station facilities at West Wildwood. A similar petition was 
filed with the Board in 1916 when testimony was presented covering 
service requirements and stational facilities. Decision was rendered 
August 15, 1916, covering improvements in the service and stational 
facilities; also that time tables show thereon West Wildwood, and 
the issuance of tickets reading to said point. West Wildwood is one 
mile west of the Wildwood station. The railroad, 4.4 miles in length, 
extends from Wildwood to Wildwood Junction, which is on the 
main line of Cape May Division of the Atlantic City R. R. After 
reviewing the case the Board declined the petitioners’ request, but 
made recommendations as to the station building and surroundings; 
that a flag stop be made at West Wildwood for trains 43 and 404, 
etc. Report dated July 16. Mr. Patrick H. Harding for Petitioners; 
Mr. J. Fithian Tatem, for Wildwood and Delaware Bay Short Line 
R. R. Co.; Mr. Frank S. Katzenbach, Jr., for Atlantic City R. R. Co. 
and United States Railroad Administration. 


In Re City Gas Light Company of Ocean City. On petition of the 
Company alleging that it had not earned its bond interest for two 
years past, nor interest on its other obligations, etc.; that it had been 
ordered by the Commissioners of Ocean City to regrade and lower 
the mains and services to new positions on 17 blocks, which would 
cost approximately $5,000; and that it must have relief, either by 
way of an increased rate or by a system of service charge based upon 
the size of meter installed ink each premise. A schedule of fixed 
service charges was submitted for approval. After giving exhibits and 
tables, the Board report says: “It is evident that the rate of $1.50 
under which this Company is now operating is not sufficient to com- 
pensate it for the value of its property on any basis which may be 
assumed, and that in view of the statements of costs in the petition 
and in the proofs it is necessary to permit the Company to increase its 
rates and charges,” and it was directed that “the Company’s schedule 
of fixed service charges as filed May 10, 1916, may become effective.” 
Report dated July 15. Mr. L. C. Ritchie for Petitioner; Mr. A. C. 
Boswell for Ocean City; Mr. R. N. Kellam for the Board. 
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In Re Cape May Court House Light and Water Co. Application, 
June 21, 1919, for the approval of the purchase of the property of 
the Vulcan Electric Light, Heat & Power Company, for the approval 
of a first mortgage of $20,000, 6%, 20-year bonds; for the issue of 
$7,350 of said bonds to be exchanged for the debenture bonds out- 
standing ; for the approval of the sale at not less than 80 of 6% bonds 
to net $6,800; and for the approval of the issue of $35,000 in stock. 
The testimony showed that the Vulcan Electric Light, Heat & Power 
Company was in default on the payment of interest on the outstand- 
ing bonds, aggregating $32,000 in principal amount; that on April 28, 
1919, all of the real and personal property of the Vulcan Corporation 
was sold by a Special Master appointed by the Court and was bid in 
by the Cape May Court House Light & Water Company for the 
amount due complainant under the foreclosure decree ($35,092). 
Petition requested: 1. Approval of sale. 2. After confirmation of 
sale by the Court and approval by the Board, approval of the placing 
of a first mortgage of $20,000 upon all the property of the petitioners, 
including 357 shares of the capital stock of the Neptunus Water Com- 
. pany, to secure an issue of twenty-year six per cent. bonds. 3. Ap- 
proval of the issuance of $7,350 of said bonds in exchange for an 
equal amount of outstanding debenture bonds heretofore authorized 
for the purchase of the capital stock of the Neptunus Water Com- 
pany. 4. To issue and sell at not less than 60% as much of the 
remainder of the said bonds as may be necessary to raise the sum of 
$6,800 in cash, in order to pay amounts due on Receiver’s certificates 
of indebtedness. 5. To issue $35,000 par value of stock. The Board 
approved the sale; also the issuance of $24,200 of stock, “which will 
represent the difference between the value of the electric property, 
$31,000, and the $6,800 to be received from the sale of bonds;” and 
said: “The mortgage cannot be considered until its proposed form 
is submitted. Bonds to be issued thereunder must, therefore, await 
the approval of the mortgage. Proofs before us indicate that $7,350 
in bonds may be exchanged for the same amount of debenture bonds 
now outstanding, and that $8,500 in bonds in addition may be sold 
at not less than 80 to net the company $6,800 in cash.” Report dated 
July 29. Mr. Walter Carson for Petitioner. Mr. R. N. Kellam for 
the Board. 


In Re Public Service Railway Co. Application for further increase 
in rates of fares. Order was made July 10, 1918, of a charge of one 
cent on all initial transfers to take effect August 1, the Company 
accepting conditions requiring it to file statements monthly showing 
in detail the operating result, the Board retaining jurisdiction of the 
matter. On Aug. 6, 1918, the Company filed a petition for approval 
of a fare of seven cents where five cents was then charged, this to 
be in addition to the one cent initial transfer charge. An order was 
made Sept. 25 allowing a charge of seven cents from Oct. 15 until Mar. 
31, 1919, and thereafter a charge of six cents, each in addition to the 
transfer charge, and asked for a plan “whereby the method of charg- 
ing at present in force may be revised by an equitable zoning system 
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over its entire territory.” Such a plan was submitted Mar. 11, 1919 
Says the report: 

“The plan proposed divided the entire system of the Company 
into zones approximating one mile in length. The rate of fare pro- 
posed to be charged was 5 cents for the first zone mile and 1 cent 
a mile for each succeeding zone. A charge of 1 cent was to be made 
for each transfer issued and in addition a charge of 1 cent per zone 
was to be made for each and every zone ridden on the transfer. At 
the same time there was filed with this Board a petition requesting 
the modification of the Board’s order of September 25, in which it 
provided that the increase then allowed to become effective October 
15, of 7 cents should be reduced to 6 cents on March 31, 1919. The 
Board declined to modify its said order whereupon the rate of fare 
charged by the Public Service Railway Company became 6 cents on 
April 1, 1919, and continued in effect while the hearings of the matter 
were in progress. After hearing, the Board modified its said order 
of September 25, and permitted the charge of 7 cents to be made on 
the lines of the company by its report dated May 2, 1919.” 

After hearings and “exhaustive investigation,” including that of 
“all zone systems extant in the United States as well as electric railway 
systems operated under zone plans abroad,” and traffic conditions 
in the territory served, rates of fare on competitive steam railroads 
and on competing jitneys, etc., and a determination of the necessity 
of a valuation of the Company’s property (not yet concluded) ; and 
after the Company had submitted to the Board three schedules of 
rates for its consideration, the Board declared as follows: 

“The proceedings under the plan for a zone system of fares not 
having been completed precludes the adoption by the Board at this 
time of any permanent plan, or of any of the rates proposed to be 
charged thereunder. As the hearings progressed, however, it became 
manifest to the Board that the plans and operation thereunder, and 
estimates of revenue expected to be derived therefrom, are uncertain. 
The allegation of costs to the standby and movement classes of the 
original zone plan were the subject of very strenuous attack by experts 
produced on behalf of the municipalities. The traffic losses estimated 
by the Company’s witnesses were also severely assailed. Perhaps 
the most pronounced objection to the original zone plan was the 
imposition of the costs in such a manner as to result in a high rate 
of charge for the first zone mile. . . . The Board is impressed with 
the contention of the municipalities. Its criticism of the proposed 
charge for the first zone mile has much merit. It is to the public 
interest that riding be encouraged rather than discouraged because 
the loss of each rider must necessarily increase the charge to the 
other patrons of the company. The establishment of a lower base 
charge will undoubtedly tend to increase riding on the cars of the 
Company. Increasing the riding habit will have the tendency to 
ultimately decrease fares. The Board therefore finds and concludes 
as follows: It will permit, subject to the following modifications, a 
schedule of tariff of rates to take effect September 14, 1919, based on 
the zone mile system of fares as filed as follows: 
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“Three cents for a ride within a zone mile in which the passenger 
boards a car. Two cents for a ride in each additional zone mile or 
part thereof traversed on the same car. The foregoing rates shall 
not apply to passengers riding only within the limits of the following 
zones. (a) The zone between Edgewater Ferry and Grantwood 
Junction. (b) The zone between Edgewater Ferry and Bluff Road. 
(c) The zone between Harrison and Eagle Rock Avenue and Moun- 
tain Avenue and Murray Street on the Eagle Rock Line, West Orange. 
The fare for passengers riding only within the limits of the zones 
above specified as (a), (b) and (c), respectively, shall be five cents. 
Children under the age of seven years, when accompanied by an 
adult paying fare, shall be carried free. School tickets shall be issued 
at the same rates and under the same conditions as now issued. 
Where super-imposed service is now in operation, the same shall be 
operated as now operated so as to avoid the necessity of riders pass- 
ing from one car to another. ‘Continuation tickets’ to be retained in 
use wherever now effective. . 

“Because of the novelty of the plan to be made effective, there 
is a possibility of the necessity for the adjustment of the transfer 
points and heavy loading points. The Board reserves the right, with- 
out formal order, from time to time as those adjustments become 
necessary to require such adjustments of transfer points and heavy 
loading points so as to make transfer points and heavy loading points 
coincident with the zone limits.” 

The Board then directed that the Company should file prior to 
August 15th an acceptance of conditions named (which relate to the 
filing of statements), and stated it would retain jurisdiction of the pro-_ 
ceeding for the purpose of modifying or abragating the new rates if 
conditions changed or results warranted. Report dated July 30. Mr. 
T. N. McCarter, Mr. Frank Bergen, Mr. E. W. Wakelee and Mr. 
L. D. H. Gilmour for the Company; Mr. Frank H. Sommer for the 
municipalities; Mr. L. Edw. Herrmann for the Board. 


In Re Monmouth County Water Co. Petition filed Oct. 19, 1918, 
for approval of increase in rates. The municipalities served are a 
portion of Ocean Township, a portion of the City of Asbury Park, 
Neptune Township, Borough of Bradley Beach, Borough of Neptune 
City; and water is sold at wholesale to the Borough of Aven. After 
an historic statement, statement of valuation, etc. (an unusually long 
report, with tables), it is stated that “a full consideration of all the 
facts shows that a large portion of the territory is still sparsely built 
up, and therefore it is not yet equitable nor practicable to fix a schedule 
of rates which would produce for the company such a return as might 
be expected after the territory is more fully developed,” a schedule 
(also very lengthy) of determined rates is specified, to become effec- 
tive August 8, 1919. Report dated July 17. Mr. J. Fithian Tatem for 
Petitioner; Mr. Ward.Kremer for Asbury Park, Bradley Beach and 
Neptune City; Mr. John Larison for Neptune City; Mr. R. W. Stout 
and Mr. Charles E. Cook for Township of Neptune. 
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In Re Medford Gas Co. Application for increased rates. Petition ra 

| alleged the Company “is not able to give the physical valuation of cl 

the plant.” Present rate $1.40 per 1,000 cubic feet and a minimum B 

bill of $3 for six months. Total original cost of plant between $27,000 Of 

4 and $28,000. The Board’s engineer figured present total tangible : 

: value at $22,420. The Board determines “that the Company may it 

add as a surcharge to its existing schedule of rates the following re 

clause: Each connected customer served through a three or five Pi 

light meter shall pay a fixed service charge of twenty-five cents (25c) P 

a month without gas. For customers served through meters of in 

larger capacity the monthly fixed service charge shall be increased te 

one cent for each one-light increase in capacity above a five light - 

meter.” Report dated July 17. Mr. A. B. Reeve for Petitioner. Mr. C 

R. W. Kellam for the Board. h: 

In Re Bergen Acqueduct Co. Application of the Bergen Acqueduct 7 

Company, Bergen Water Company and Glen Rock Water Works, ] 

. Inc., for the approval of an agreement of consolidation of said several fc 

corporations, entered into between their directors for the consolida- ve 

tion of said corporations into a corporation to be known as Bergen b 

‘ Acqueduct Company. The Board had recommended in its opinion of e: 

i! Feb. 17, 1919, that the above corporations merge, and on June 18 the o! 

application for approval of merger was filed. After referring to st 

Merger of American Malt Corporation et al., Public Utility Reports, h 

Vol. II, p. 401, stating what a Company resulting from a merger must Ww 

= show, the report says: “The petitioners have shown by affirmative tt 

| proof that the proposed agreement of consolidation was submitted ir 

Re separately to the Board of Directors of each of the Companies involved 0" 

‘and considered and adopted at a duly convened meeting called for al 

i that purpose in each instance; that said agreement was submitted to C 
7 the stockholders of each of the contracting parties at separate meet- 
ings of the stockholders of each Company held for that purpose, after 

twenty days’ notice of the time, place and object of such meeting, ti 

duly mailed to the last known postoffice address of each of said p 

stockholders. Petitioners have also shown by affirmative proof that t] 

at each of said meetings a vote of the stockholders was taken by d 

1 ballot for the adoption or rejection of said agreement, and that in S| 

each instance all of the stockholders of the Company voted in favor p 

of the adoption of said agreement.” g 

+, Renewing the financial situation of the proposed merging Com- le 

panies the conclusion is: “From the above analysis it is apparent ti 

| that the values of the securities of the consolidating Companies are le 

j not equal so as to permit the exchange thereof share for share of the e 

Kim fl consolidated Company stock proposed to be issued. The Board, there- t! 

ns fore, is constrained to withhold its approval of the agreement sub- Ce) 

| mitted.” Report dated July 3. Mr. Ciement K. Corbin for the Com- Pp 

pany; Mr. Ralph N. Kellam for the Board. te 

a 

In Re Public Service Electric Co. On Feb. 27, 1918, the Board r 


4 dismissed a petition of the Company for increase of electric power p 
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rates, with leave to file amended tariffs providing for certain war sur- 
charges and a coal clause and requested reports to be filed. The 
Board instituted the present investigation to ascertain the results of 
operation under its order and in its report says: 

“In the original application of the Company for increased rates, 
it was estimated by the Company that it would require an added 
revenue of about $1,800,000. This estimate was made by the Com- 
pany in January, 1918, and was based upon the results of its opera- 
tions during the preceding month, This indicated a deficit of $1,400,- 
000. The additional revenue was needed to overcome this deficit and, 
in addition, about $400,000 as a guarantee against possible losses due 
to war ‘conditions anticipated at the beginning of the year. The 
monthly statements showing the result of operations, filed by the 
Company in accordance with the requirements of the Board’s report, 
have been filed regularly so that accurate information is available from 
February, 1918, to July 1st, 1919. A careful analysis of these reports 
shows that the results of operation under the surcharge and coal 
clause has exceeded the estimates presented to the Board in the 
former application. This excess, however, was due largely to the 
volume of business rather than to the allowance alone. The actual 
business done by the Company was far in excess o1 that anticipated or 
estimated. It required the operation of the plants under conditions 
of excessive lead approaching dangerous limits, as many of the con- 
suming ifidustries operated their plants day and night. It is apparent, 
however, that, had the surcharge not been allowed, the Company 
would have sustained a deficit of between eight and nine hundred 
thousand dollars, even taking into account the unanticipated increase 
in the business. The net result to the Company for the year 1918, 
over and above the amount needed to maintain its usual dividend rate 
and to lay aside for depreciation an amount deemed necessary by the 
Company, was a a net gain of $504,000. 


“The Company’s estimates for 1919 indicate that, with the con- 
tinuance of the surcharge and coal clause, the rates will yield for the 
present year, over and above the amount for depreciation claimed b 
the Company as necessary, and to continue the present rate of divi- 
dends, a surplus of $750,000. An analysis of the monthly statements 
showing the actual results of operation for the first six months of the 
present year indicate that the surplus may exceed that amount. It is 
generally recognized that the extent to which the industries, particu- 
larly those engaged in war work, will continue at the speed of opera- 
tion under which they were maintained during the past year is prob- 
lematical. It is known that many of these industries have already 
either suspended or curtailed operations. How far this will affect 
the use of power is doubtful. It is certain, however, that the sale 
of energy for power purposes will not exceed that of 1918, and will 
probably be materially less. It thus becomes a matter for the Board 
to determine a sound public policy rather than a determination of the 
accuracy of financial estimates in making modifications of existing 
rates. The prices for labor and supplies are still uncertain and will 
probably remain so for some time to come. No estimate can be taken 
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as accurate in times of uncertainty. Examination of the surpluses 
and deficits as the results of operation for the individual months shows 
such a wide variation in the revenues and operating expenses from 
month to month as to make it next to impossible to make definite 
estimates for the year’s results. In a period of readjustment, public 
policy requires that the greatest care be exercised: first, that the 
utility be not made the victim of too optimistic forecast and its 
revenues so curtailed that, in the event of unforeseen conditions and 
the happening of unexpected events, it shall be so crippled as to pre- 
clude the performance of its proper functions; second, on the other 
hand, in a period of readjustment, the public should be protected 
against prohibitive war rates, particularly where it is disclosed that, 
from the results of operation thereunder, an excess amount has been 
earned by the utility.” 

The order of the Board is: “That it will abrogate the surcharge 
heretofore allowed insofar as it affects the customers supplied under 
the uniform retail power rate and the elevator rate. That in all other 
respects the Board’s report of February 27, 1918, shall be and remain 
in effect. The Board hereby requires reports to be rendered to it by 
the Company, of the operating revenue, operating deductions, and 
other information.” Report dated July 30. Mr. T. N. McCarter, Mr. 
E. W. Wakelee and Mr. L. D. H. Gilmour for the Company; Mr. 
Clarence E. Case for Manufacturers’ Council of New Jersey and Con- 
densite Company of America; Mr. Frank H. Sommer for Board of 
Education of Newark; Mr. M. B. DePutron for Submarine Boat Corpo- 
ration; Mr. Robert Wallace for Jersey City Chamber of Commerce. 





SOME INTERESTING OUT-OF-STATE DECISIONS. 
STREET WIDENING—DAMAGES TO LEASEHOLD. 


Commissioner Taylor of the Supreme Court, of Minnesota, has 
written an opinion, interesting because of the facts and law involved, 
which appears in the case of Kafka v. Davidson, 160 Northwestern Re- 
porter, 1021. In February, 1911, the owners of a building in St. Paul 
leased to plaintiff, for a period of 6 years, 6 months, a storeroom there- 
in, for a monthly rental of $165, reserving the right to terminate on 6 
months’ notice and payment of $1,500, in case the land was sold or 
rented for 25 years or more. November 25, 1911, the owners leased 
the land to defendant for 100 years, subject to existing leases with 
tenants. Plaintiff and defendant made an agreement withdrawing 
the provision for notice, supra, and allowed defendant to terminate 
on 60 days’ notice and payment of $1,500. To widen the street, the 
city condemned a strip of 20 feet along the land, which included all but 
6 feet of plaintiff’s leasehold, allowing the fee owners a net damage of 
$11,508, which was, by previous agreement with the owners, assigned 
to defendant. The award, although not apportioned among those 
variously interested in the property, was affirmed on appeal in suit 
by plaintiff for separate damages, on the ground that the award could 
be made in gross and then divided among the parties according to their 
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interests. The city took the condemned land; plaintiff brought this 
suit for damages. On trial verdict was directed for defendant. 

The Court holds that: (1) The condemnation proceeding being 
regular, all parties are bound thereby, but any might sue for his share 
of the gross award. (2) Where a leasehold estate is taken, the 
measure of damages is the market value of the estate taken, or, if 
only a part be taken, the difference between the entire estate and the 
part not taken. (3) Plaintiff was entitled to the value of his lease- 
hold, which could not exceed the $1,500 as agreed, plus the rental 
value for the 60-day notice period. (4) It was competent for plain- 
tiff to prove that market value of premises as a cigar store had been 
enhanced by long use as such. (5) Plaintiff is only entitled to such 
share of the award as would represent his previous interest in the 
property taken, being allowed to prove that the value of his lease is 
worth more than he pays for it. 


Deatu OF EmMpLove AFTER WorkKING Hours. 


In re Stacy (a Massachusetts Supreme Judical Court Case) 114 
Northeastern Reporter, 206, deals with the liability of an employer 
for accidental death of an employé after working hours. 

The decedent Stacy was employed as an ice house laborer, and 
while crossing the ice on his way home, after working hours, broke 
through and drowned. This appeal was taken from an award under 
the Workmen’s Compensation Act. 

The committee found, upon inquiry, that the decedent had followed 
the reasonable and customary way of leaving his employer’s premises, 
by crossing the pond, the path around the pond not being used in 
the winter. He was upon the employer’s premises at the time of his 
death, and such death was due to his employer’s iceharvesting opera- 
tions. 

In affirming the award, Judge Crosby said, in part: “In view of 
the special findings of the committee above recited, we are of opinion 
that the conclusion reached by the committee and affirmed by the 
board, that the death of the employé arose out of and in the course of 
his employment, was justified. The finding that the pond was in 
the control of the employer, and that crossing over it upon the ice 
was the ‘reasonable and customary way’ for the deceased to reach 
his home, and that he and other employés who lived in the same direc- 
tion ‘crossed it this way regularly,’ warranted the further finding that 
the injury occurred in the course of the employment.” 


Frost Bite Hetp ACCIDENTAL INJURY. 


The case of Days v. S. Trimmer & Sons, to be found in 162 New 
York Supplement, 603, concerns another Workman’s case. The de- 
fendant retails coal, delivering it by wagon and carrying it into the 
houses of his customers. Claimant was employed as helper, and it 
was his duty to assist the driver in the care of the horses and in carry- 
ing coal. February 15, 1916, was a very cold and stormy day, and 
while claimant was engaged in his duties, wearing on his hands only 
/ a pair of cheap gloves, all his fingers and toes were frostbitten, as a 
necessary result whereof two fingers were amputated. For his gen- 
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eral disability the commission, without considering the amputations, 
awarded him compensation, and added a total of seventy-six weeks 
for the injuries resultant from the amputation, from which award de- 
fendant appealed. The New York Supreme Court, Appellate Divi- 
sion, in an opinion by Judge Lyon, holds that beyond question the 
injuries sustained were accidental within the meaning of the Work- 
men’s Compensation Law, and, since the commission determined 
that they arose out of the employment, the awards were affirmed. 
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HUMORS OF THE LAW 


Judge White tells a good one 
on a colleague who is a Justice of 
the Peace in a small town near 
Bakersfield. The two friends 
were talking shop and the Justice 
of the Peace said: . 

“T don’t know for sure what the 
trouble is, but in the last two 
weeks I have had to punish 
twelve men and four girls for 
fighting. I begin to fear a mis- 
construction has been placed on 
the work-or-fight order.—St. 
Louis Republic. 


During a trial in a Texas Court 
an attorney asked the witness: 

“Was it the defendant’s habit 
to talk to himself when alone?” 

After deep study for several 
moments the witness cautiously 
replied: 

“Ah can’t recall ever being with 
him when he was alone.”—Cen- 
tral Law Journal. 





4 
CURIOUS MARRIAGE CEREMONY 


A reader of the Journal sends 
in the following which was 


printed some years ago in a 
pamphlet, but has probably not 
been seen by any of our readers: 

Soon after the close of the Civil 
War, Captain X was appointed a 
Justice of the Peace in a country 
place not far from Raleigh, North 


Carolina. Beyond the manage- 
ment of real estate, drawing up 
deeds, etc., he had no legal knowl- 
edge; indeed, his entire stock of 
“book-learning” was small and 
poorly selected, but any lack in 
general information was fully 
made up, for his uses, by self-as- 
sertion. Late one _ afternoon, 
while riding home, he met a 
young woman and two men. The 
young woman and one of the men 
wished to be married at once. 
They procured the necessary li- 
cense, but an irate father was on 
their path, and vowed that they 
should never be married. Now, 
the captain had never witnessed 
a marriage. He remembered 
having seen a book about the 
house years before with a form 
for marriage in it; but where it 
was he could not remember. 
“Why,” said he, when he told 
the story afterward, “I knew the 
‘Postles’ Creed and Command- 
ments, and at first I thought I’d 
use ’em to begin on, but then I 
reckoned, on the whole, they was 
too solemn.” 

A less assured man would have 
been sorely perplexed, but not he. 
He lost no time in removing his 
hat, and remarked, “Hats off in 
the presence of the Court.” All 
being uncovered, he said, “I'll 
swear you in fust. Hold up yer 
right hands,” 
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“Me, too?” asked the friend of 
the groom. 

“Of course,” said the Captain, 
“all witnesses must be sworn. 
You and each of you solemnly 
swear that the evidence you shall 
give in this case shall be the truth, 
th’ ’ole truth, an’ nothin’ but the 
truth, s’elp you God. You, John 
Marvin, do solemnly swear that 
to the best of your knowledge 
and belief you take this yer wom- 
an ter have and ter hold for yer- 
self, yer heirs, exekyerters, ad- 
ministrators, and assigns, for 
your an’ their use an’ behoof for- 
ever? 

“I do,” answered the groom. 

“You, Alice Ewer, take this yer 
man for yer husband, ter have an’ 
ter hold forever; and you do fur- 
ther swear that you are lawfully 
seized in fee simple, are free from 
all incumbrance, and hev good 
right to sell, bargain and convey 
to the said grantee, yerself, yer 
heirs, administrators, and as- 
signs? 

“T do,” said the bride, rather 
doubtfully. 

“Well, John,” said the captain, 
“that'll be about a dollar’n fifty 
cents.” 

“Are we married?” asked the 
other. 

“Not yet, ye ain’t,” quoth the 
Captain, with emphasis; “but the 
fee comes in here.” After some 
fumbling it was produced and 
handed over to the “Court,” who 
examined it to make sure that it 
was all right, and then pocketed 
it, and continued: 

“Know all men by these pres- 
ents, that I, Captain X, of 
Raleigh, North Carolina, being in 
good health and of sound and dis- 
posin’ mind, in consideration of a 
dollar’n fifty cents to me in hand 
paid, the receipt whereof is here- 
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by acknowledged, do and by these 
presents have declared you man 
and wife during good behaviour, 
and till otherwise ordered by the 
Court.” 

The men put on their hats 
again, the young couple, after 
shaking their benefactor’s hand, 
went on to meet their destiny and 
the irate father, while the Cap- 
tain rode home. 





OBITUARY 


Mr. CHanvpieR W. RIKER 


Mr. Chandler W. Riker, one of 
the prominent lawyers of New- 
ark, died July 5, after a long 
period of ill health. In fact nine 
years ago he retired from active 
practice because of his health. 
His last fatal illness, however, 
was only of three days’ duration, 
being of attacks affecting the 
heart. 

Mr. Riker was born Dec. 3, 
1855, in Clinton township, Essex 
county, and was the son of Wil- 
liam Riker and Sarah M. (Hun- 
ter) Riker, the father, who was 
long the head of Riker Brothers, 
manufacturing jewelers, dying in 
1897. At the Newark Academy 
Chandler prepared for Princeton 
University, from which he was 
graduated in 1876. He took a fel- 
lowship in mathematics, in which 
he early developed great profici- 
ency, and went to Germany, 
where he entered the mathemati- 
cal course at the Polytechnic In- 
stitute of Hanover and attended 
lectures on Astronomy and Ro- 
man law at the University of Ber- 
lin. 

On his return to this country . 
he entered the Law School of Co- 
lumbia University, from which 
he was graduated in 1879. He 
was admitted to the Bar as at- 
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torney in the same year and as 
a counsellor in 1882. 

From early life he took an ac- 
tive interest in politics and pub- 
lic affairs, In 1879 he was ap- 
pointed counsel for Clinton town- 
ship, a position he held until 1902. 
While holding this office he also 
acted as counsel for two railway 
companies and for five years was 
county counsel for Essex. 

He was Prosecutor from 1898 
to 1903. In 1904-5 he was coun- 
sel for the city of Newark under 
the administration of Mayor 
Julius A. Lebkuecher and during 
these years was President of the 
Equal Taxation Commission. He 
declined an appointment as Cir- 
cuit Court Judge in 1895. 

During his thirty years of ac- 
tive service in the legal profes- 
sion he was counsel for twenty- 
one municipalities and corpora- 
tions. He was long senior mem- 
ber at the time of his death of 
the firm of ‘Riker & Riker, with 
offices in the Lawyers’ Building, 
Newark, the junior being Chand- 
ler’s brother, Adrian, the firm 
now being much enlarged in per- 
sonel. 

Mr. Riker was for a long time 
interested in street railroads. He 
was one of the original promo- 
ters of the Rapid Transit Street 
Railway Company, one of the 
first of the modern street railway 
systems of the city. It built the 
Washington street, Central ave- 
nue and Kinney street lines in 
Newark. The system was leased 
in the early nineties to the New- 
ark Street Railway Company. 
He was also interested in the de- 
velopment of the Plainfield Street 
Railway Company lines, now a 
part of the Public Service sys- 
tem. Later he was one of the 
promoters of the Elizabeth, Plain- 





field and Central Jersey Street 
Railway Company, which took in 
the Plainfield system and had a 
branch to Rahway. 

With all his activity in _poli- 
tics, Mr. Riker never ran for elec- 
tive office, although at one time 
he was mentioned as a possible 
candidate for Governor on the 
Republican ticket. He frequently 
spoke at political gatherings, and 
his influence was large in party 
affairs. 

He belonged to a number oi 
clubs, though as an active man 
of affairs he had little time for 
club life. Golf was his favorite 
pastime. He was a member of 
the Lawyers’ Club of Essex 
County, of which he was at one 
time president; Essex Club, 
Down Town Club, North End 
Club, University Club of Newark, 
Essex County Country Club, 
Somerset County Club, New 
York Harbor Club and Maine 
Country Club. 

On October 15, 1891, Mr. Riker 
married Mollie B. Snyder, young- 
est daughter of William V. Sny- 
der, one of Newark’s leading dry 
goods merchants. He was one of 
the trustees of Mr. Snyder’s es- 
tate. Surviving him are his wife 
and three brothers, and a daugh- 
ter, Frances. 

Says the Newark “Evening 
News:” “As a lawyer, Mr. Riker 
ranked very high. He was cour- 
ageous, careful, thorough and 
sagacious and was especially at 
home in trial cases. As a speaker, 
he was clear and logical and mar- 
shaled his facts with rare skill. 
His chief interest was in his pro- 
fession and while health permit- 
ted he devoted to it so much time 
that little was left for recreation. 
He was a man of attractive per- 
sonality and had a _ host of 
friends.” 
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